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BRIEF OF APPELLANT. 


STATEMENT OF THE CASE. 


This is an appeal from an order dismissing appellant's 
Bill. Appellant alleges in his Bill that the defendant, Em- 
meft Irrigation District, was organized under the irrigation 
district laws of the State of Idaho on September 10th, 1910; 
that on December 3rd, 1910, the electors of the District au- 
thorized the issuance of the negotiable conpon bonds of the 
district to the amount of $1,100,000,00; that thereafter all 
proceedings relating to the organization of the District 
and authorization of such bonds were confirmed by the Dis- 
trict Court for the proper county, and on appeal the Su- 
preme Court of the State affirmed the judement of the 
District Court. confirming the organization of the District 
and approving all proceedings relative to the authorization 
and issuance of said bonds; that thereafter the District 
sold approximately $900,000.00 of said bonds. 

That appellant, relying upon the judgment of the Su- 
preme Court of the State confirming the proceedings for 
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the organization of the District and for the issuance of such 
bonds, and velying upon the recitals contained in such 
bonds, purchased for a valuable consideration, prior to 
January Ist, 1914, $101,000.00 of said bonds. 

That after the District had sold its bonds, the Board of 
Directors of the District determined the benefits which 
would accrue to the several tracts or subdivisions of land 
within the District from the sale of such bonds, and ap- 
portioned such benefits accordingly; that the action of the 


Board in apportioning such benefits was approved by the 


District Court for the proper county on the day of 
June, 1913, and that such decree has become final. 

That the interest maturing on such bonds on January 
first and July first, 1913, has been paid, but that the in- 
terest coupons maturing January Ist, 1914, have not been 
paid; and that appellant is the owner of coupons maturing 
January Ist, 1914, to the amount of $3,030.00. That on 
October 221d, 1913, the Board of Directors of the District 
levied an assessinet against all the lands in the District for 
the payiment of the interest maturing January first and 
July first, 1914; that a large number of the land owners 
and taxpayers in the District paid the taxes so levied and: 
assesved against their lands for the payment of interest on 
the bonds held by appellant and other bondholders. 

That the District and its officers failed and neglected to 
use the money so collected for the payment of such inter- 
est, but allowed default to be made on all coupons matur- 
ine Jannary Ist, 1914. 

That appellant on January 9th, 1914, tendered his cou- 
pons to the Treasurer of the District and demanded pay- 


ment thereof, but the Treasurer, notwithstanding he had in 
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his possession and in his custody and control the interest 
fund of the District, collected for the payment of such cou- 
pous, to an amount exceeding the face value of the coupons 
so tendered, declined to use such interest money for the 
payment of appellant's coupons, and declined to pay any 
of such coupons. 

That defendants wrongfully and without cause declined 
to apply the interest money collected from the taxpayers of 
the District to the payment of interest on the bonds, and 
that unless defendants be enjoined and restrained they 
will returm such money to the persons from whom the 
samme was eallected, or will divert such money to other pur- 
poses and will not apply it to the payment of interest or to 
the purpose for which it was levied and collected. 

That under the laws authorizing the issnance of such 
bonds nothing but interest thereon will be paid during the 
first ten vears, and that thereafter a small per cent of the 
bonds must be retired each vear for a period of ten vears, 
to the end that the entire issue will be paid off at the 
end of the twentieth vear. Vhat default in the future in- 
stallments will be made by the defendants from time to 
time as each installment matures. That should appellant. 
and other holders of said bonds be compelled to bring suit 
on each installment of interest as the same becomes due, or 
for the principal as the same becomes due, numerous suits 
will be required; and if the bringing of such suits be de- 
layed until all of the bonds have matured irreparable in- 
jury will be sustained by the bondholders because of loss 
of interest and the uneertainties and unsettled conditions 
which will prevail in the meantime, and which will wholly 
destroy the market value of the bonds. ‘That it will be im- 
possible for the District and the taxpayers thereof to pay 


the whole of said issue and accumulated interest by one 
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assessnient; that the same can only be paid serially as pro- 
vided in the law. , 

That in order to protect appellant and other bondholders, 
it is necessary that the validity of the bonds should be de- 
termined immediately, and that they have appropriate 
process for enforcing the payment of interest and principal 
as the same become due. 

That the defendants ave counseling and advising the tax- 
payers of the District not to pay their taxes, and are mak- 
ing no effort to collect the same, but they are encouraging 
by their actions and statements default in the payment of 
such taxes and are encouraging agitation and litigation 
against the bondholders, and fomenting a spirit of repudia- 
tion among the taxpayers, with a view of ultimately repu- 
diating the bonds, and inviting suits by taxpayers, attack- 
ing the validity of the bonds and the right of the District 
to pay interest thereon, and by such actions and conduct 
are greatly depreciating the market value of the bonds and 
cansing irreparable injury to appellant and other bond- 
holders. 

That defendants sometimes contend that about one-fifth 
of the bonds issued were sold without consideration, or 
without adequate consideration; but defendants do not 
state or pretend to know what bonds were so issued, and 
do not identify them by number or otherwise so that bond- 
holders or others can ascertain what bonds it is claimed 
were illegally sold or were issued without consideration. 
That such statements of the District officers are being 
widely circulated, and are frequently made and repeated, 
and asa result thereof the taxpayers are defaulting in the 
payment of their taxes. 

That statements have repeatedly been made by the de- 
fendants that the District will not pay said bonds unless 
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compelled to do so by a deeree or Judginent of the Court; 
that the contentions, agitations and controversies over sue) 
bonds are becoming general throughout the District, and 
ave being circulated by taxpayers and officers of the Dis- 
trict among financial institutions and investors dealing in 
such bonds; that numerous suits will he instituted by tax- 
payers attacking the validity of such bonds and the validity 
of the assessments levied for the payment of such interest. 
That one such suit has already. been instituted in the Dis- 
trict Court of the State, wherein it is sought to restrain 
the Treasurer of the District from collecting or attempting 
to collect any tax from plaintiff in such suit; that other 
like snits will be instituted at any time; that in sueh suits 
Judgments may be entered against the District or the of:- 
ficers thereof, affecting the validity of the bonds and the 
collection of taxes, without notice to or knowledge thereof 
by the holders of the bonds, who are widely scattered and 
who reside mostly, if not entirely, in other States and at 
such distances from the place where such suits will be 
brought that they could not, except by the merest chance, 
learn that such suits have been brought or were pending. 
That because of the defendants’ attitude towards the bonds, 
no adequate or proper defense to such suits will be made 
by the defendants. 

That appellant is an innocent holder for value, without 
notice, and that unless defendants be restrained and en- 
joined they will either divert or appropriate to other uses, 
or return to the taxpayers, the moneys collected for the 
payment of interest on the bonds, and will allow default 
to be made in the steps and proceedings required to make 
legal or valid the sale of property in the District for de- 
linqnent taxes, and will permit the taxpayers who have 
paid no taxes to wholly escape the penalties of such default 
and escape the payment of such taxes, all of which will 
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render appellant’s bonds and the other bonds of the Dis- 
trict unsalable, and will greatly depreciate, if not entirely 
destroy, the market value thereof, and will result in numer- 
ous suits and long and protracted litigation, and otherwisc 
cause great and irreparable injury to appellant and other 
bondholders. 

Appellant prays for a decree enjoining defendants from 
diverting the interest money heretofore collected, or 
against using the same fer any purpose except the payment 
of interest; that the bonds held by appellant may be de- 
creed legal and valid obligations of the District, and that 
he may have judgment for the coupons now due, and that 
defendants may be restrained from encouraging default on 
the part of the taxpayers, and from doing any act or thing 
which may depreciate the valne of the bonds, and from al- 
lowing or permitting default in the proceedings required 
to accomplish a valid sale of property for delinquent taxes, 
and that they be enjoined from instituting actions or pro- 
ceedings attacking the validity of the bonds; and fer such 
other and further relief as the nature and circumstances 
of the case may require. 

The origimal Bill and amendiments thereto will be found 
on pages 1 to 26 of the record. A motion was nade to 
dismiss, the basis of the motion was in substance that the 
bill did not state a cause for equitable relief, and that ap- 


pellant had an adequate remedy at law. From the order 


sustaining appellees’ motion appellant appeals. 
SPECIFICATION OF ERRORS. 


Appellant assigns the following errors on his appeal 
Herein: 

1. That the Court erred in holding and deciding that 
appellant had an adequate remedy at law. 


7 


2. That the Court erred in holding and deciding that 
the facts alleged in appellant’s Bill, as amended, are in- 
sufficient upon which to base equitable jurisdiction, 

3d. That the Court erred in holding and deciding that it 
was not apparent from said Bill, as amended, that an ac- 
tion at law would not furnish a complete and adequate 
remedy in said cause, 

£. That the Court erred in holding and deciding that the 
allegations in appellant's Bill, as amended, were not suf- 
ficient to justify a conclusion that the interest collected 
and now in the possession of the Treasurer of said District. 
would be diverted, and in helding and deciding that it was 
necessary to show either an actual diversion of such in- 
terest fund, or further facts justifying the conclusion that 
there would be a diversion before appellant would be en- 
titled to equitable relief. 

o That the Court erred in holding and deciding that 
there was no such probability of a multiplicity of suits as 
to justify a court of equity to take jurisdiction of said 
cause, 

6. That the Court erred in holding and deciding that 
there was no reason for concluding that, if in an action 
at law upon the coupons the Court should hold in favor 
of appellant, the appellees would in the future decline to 
meet other interest payments as and when they fall due. 

7. That the Court erred in holding and deciding that it 
Was not improbable that a judgment in an action at law 
favorable to the appellant would be as effective in quieting 
the agitation pleaded in the Bill, as amended, and in 
establishing the market value of the bonds, as a decree of 
a court of equity, and in declining to take jurisdiction by 
reason thereof. 

8. That the Court erred in holding and deciding that 
the appellees do not repudiate their liability to rightful 
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bondholders, but deuy only that the appeHant is) such 
holder cf the bonds of which he has possession. 

9. That the Court erred in ordering and decreeing that 
appellant's Bill, as amended, did not set forth sufficient 
facts to entitle appellant to relief in equity. 

10. That the Court erred in ordering and decrecing that 
appellant's Bill, as amended, be dismissed. 


POINTS AND AUTHORITIES. 


Section 723 of the Revised Statutes of the United States 
do not restrict the ancient jurisdiction of courts of equity 
or prohibit their exercising a concurrent jurisdiction with 
courts of law in cases where such concurrent jurisdiction 
has been previously upheld. 

Wehrinan vs. Conklin, 155 U. S. dl4, 3235 39 Li. ae 
LOT A 72. 

UL S. v. beslie, 167 Fed. 670. 

surlington Say. Bank y. Clinton, 106 Fed. 259, 266; 

I Pomeroy on Equity Jurisprudence (3d Itd.), Sees. 
1825 2716-278, 


16 Cye. 34. 


Jurisdiction of courts of equity over trustees and the 
performance of their duties has existed from the earliest 
tines and is unaffected by statutes, and it is immaterial 
that courts of law may under the statutes have concurrent 
jurisdiction and be able to render substantially the same 
Fehicr 

1 Pomeroy, Equity Jurisprudence, (3d Ed.), Sees 
100. 

2 Story, Equity Jurisprudence (13th Ed.) 43. 

Hayden y. Douglas County, 170 Fed. 24. 

Oelrichs vy: Williams, 82 U. 8. 211; 21 L. Ba. 43. 


y 
Appellees stand in the relation of statutory trustees 
towards the bondholders of the District. 
Vickery v. City of Sioux City, 104 Fed. 164, 166 and 
168. 

Parson y. City of Sioux City, 106 Fed. 278, 
surlington Say. Bank y. Clinton, 106 Fed. 269, 275. 
Olmsted v. City of Superior, 155 Fed. 172, 178. 
Spidell v. Johnson, 128 Ind. 235; 25 N. BE. 889. 


MeQuillin on Municipal Corporations, p. 4794. 


The money collected by appellees for the payment of in- 
terest on the bonds of the District constitutes a trust fund 
which cannot be applied or diverted to other purposes. 

Section 2410 and Sec. 2406, Rey. Stat. of Idaho, and 


cases Cited supra. 


While a special fund is provided by law to be collected by 
taxation on the lands in the District in proportion to the 
benefits received, the bonds are nevertheless general obli- 
gations of the District; but the statutory fund required to 
be levied is a trust fund and it cannot be diverted or ap- 
propriated to other purposes. 

1 Dillon, Municipal Corporations (Sth Ed.) p. 372. 

2 Dillon, Municipal Corporations, (5th Ed.) p. 1390. 

Burlington Say. Bank v. Clinton, 111 Fed. 4389. 

The United States v. Fort Scott, 99 U. 8. 152. 

Fort Madison y. Fort Madison Water Co. 114 Fed. 
292. 

Vickery y. Sioux City, 115 Fed. 4387. 

King y. Superior, 117 Fed. 118. 

Superior vy. Marble Sav. Bank, 148 Fed. 7. 

Olmstead vy. Superior, 155 Fed. 172. 

5 MeQuillin Munie. Corp., p. 4793. 
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Bondholders may have mandatory injunction or other 
proper process connnanding a municipal corporation 
through its trustees to levy and collect taxes required to 
be levied under the law. 

Burlington Say. Bank y. Clinton, 111 Fed. £39, 446. 


Injunction will issue to suppress oppressive or inter 
ininable litigations or to prevent multiciplicity of suits. 
Such matters are special grounds of equity jurisdiction. 

Ins. Co. vy. Bailey, 18 Wall, 616; 20 L. Ed. 501. 

Dows ¥. Chicago, 1] Wallhl08, 110; 20 1. Hd’ Ga, 

State Railroad Tax Cases, 92 U. S. 575; 23 L. Wal 
663. 

Nat. Bank y. Kimball, 103 U. 8. 732; 26 L. Ed. 169) 

6 Kuevl. of U.S. Sup. Ct. Rep. 1040, and cases there 


cited. 


When irreparable injury is spoken of, it is not meant 
that the injury is beyond the possibility of repair, or bevond 
the possibility of compensation and damages, but it must 
be of such constant and frequent recurrence that no fair 
or reasonable redress can be had therefor in a court of 
law. 

Donovam v, Pennsylvania Co. 199. S. 259 305 
L. aad. 102. 


Where the actions of the municipality, its officers and 
taxpayers are of such a, character as to cast a cloud upon 
the security of the bondholders or on the validity of the 
bonds, and thereby depreciate or destroy the market value 
or salability of the bonds, a court of equity will take jntis- 
diction to remove the cloud and determine the valadity of 
the bonds. 

Spidell vy. Johnson, 128 Ind. 235; 25 N. E. 889. 


11 


Voss et al. v. Murray et al. 50 Ohio St. Rep. 19. 

The New York & New Haven R. R. Co. v. Schuyler. 
Ween e ¥. 592. 

Peto vtacwell, S6 S. (. 1; 67 S. EB. 962; 138 
State Rep. 1012. | 

Weromusame +. Clithero, 101 Wis. 551; 77. N. W. 882. 

Sema Perry County, 167 111. 567; 47 N. E. 
1048. 

Rosenbaum vy. loss,ef S. Dak. 184; 56 N. W. 114. 


Sherman v. Fitch, 8S Mass. 59. 


It is not enough that there is a remedy at Jaw. It must 
be plain and adequate and as practical and efficient to the 
ends of justice and to its prompt adiministration as the 
remedy in equity. 

misear states y. Union Pac. R. Co. 160 U.S. 51; 
40 1. lid. 319, 337. 
ibou@e ¥. Grundy, 2 Pet 210, 215. 


When a court of equity has jurisdiction over a cause 
for any purpose, it may retain the cause for all purposes 
and proceed to a final determination of all the matters 
at issue, and may thus establish purely legal rights and 
erant legal remedies which would otherwise be beyond 
the scope of its authority. 

1 Pomeroy, Equity Jurisprudence (3d Ed.) See. 
181, and cases there cited. 
Bisphan, Equity, Sec. 37. 


ARGUMENT. 


That appellant is entitled to relief is conceded, but it will 
be contended that he has an adequate remedy at law, and 
such was the decision of the District Court. The conten- 
tion that the remedy at law is adequate is based on an 
erroneous view of the situation set forth in the bill. The 
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District Court assumed that judgment for the past-due 
coupons held by appellant was the gist of the action, when, 
as a matter of fact, the payment of the coupons is merely 
incidental to the far more important questions which must 
be settled and determined before appellant and other bond- 
holders have veceived the protection to which they are 
justly entitled. 

The Bill shows that the Enumett Irrigation District nego- 
tiated and sold $900,000.00. of negotiable coupon bonds 
payable to bearer; that the hondholders are numerous and 
widely scattered. Who they are and where they are and 
the number of bends held by each are matters purely of 
conjecture. They are unknown to each other and their 
identity changes from day to day. 

The value of appellant's bonds is not determined and the 
cloud which hangs over them is not removed by the pay- 
ment of the coupons maturing January ist, 1914, ALLTO- 
gating $3,030.00. To establish the value of appellant's 
bonds, aggregating $101,000.00, and to remove the uncer- 
tainty and the doubt as to their validity and to determine 
the proportionate interest which appellant has by virtue 
of his ownership of these bonds in the interest funds or 
taxes collected by the District is far more important than 
the immediate payment of the interest coupons referred to. 

Concerted action on the part of all bondholders is im- 
possible for, asx stated ahove, they are not only numerous, 
but they are widely scattered and are unknown to each 
other, Yet full and adequate remedy cannot be obtained 
until the validity of all the bonds negotiated by the Dis- 
trict has been established. If the District Conrt be right 
in its decision, then appelani with his $101,000.00 of bonds 
must be remediless until several hundred bondholders have 
separately come into Court in actions at law and prose- 


cuted to final judgment their several claims. Until that 
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time and until that has been done there will be floating 
about in the financial cireles and in the markets of the 
world bonds of the Emmett Irrigation District alleged or 
claimed to be worthless and invalid. That such claims, 
rumors, and charges necessarily destroy the market for all 
bonds Gf that issue and depreciate their value for all piu 
poses cannot be denied. 

Until the validity of all bouds outstanding has been de- 
termined the agitation alleged in the Bill against the pay- 
ment of bond interest and the payment of taxes will con- 
tinue. Until the validity of all bonds outstanding has been 
determined the District officers can not legally or equitably 
apportion the interest moneys collected from the taxpayers 
of the District. There can be no division pro rata among 
the bondholders nutil the amount of valid bonds has been 
determined or ascertained, The fund now on hand for the 
Payment of interest being insufficient to pay the interest. 
on all the bonds outstanding cannot be pro rated or paid 
over to appellant even on a judgment of law until the 
Court has determined the validity of all the outstanding 
bonds. It seems clear that a judgment at law on appel- 
lant’s coupons would be wholly ineffectual. Even if the 
coupons were paid in full appellant should in equity be 
entitled to have the other uncertainties and donbts hang- 
ing over lis securities determined once and for all, so that 
their market value may be reestablished and the possibility 
of contest in the future removed. 

The bill shows the agitation in the District and the action 
being taken by appellees and the taxpayers. It shows that 
the interest tax was levied and has been partially col- 
lected; that the benefits received from the ‘sale of the 
bonds have been apportioned among the laud owners in 


the District in proportion to the benefits received and 
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that the taxes have been levied on that basis; that ap- 
pelles, unless enjoined or restrained from so doing, will 
not take the other necessary steps required to collect the 
delinquent taxes, and that the interest collected from the 
land owners and now in the treasury of the Distriet will 
be apphed or diverted to other purposes, and not to the 
purposes for which it was collected; that judgements may 
be taken or entered in the State Courts in actions or suits 
between the taxpayers and the District declaring the bonds 
invalid, without notice to or knowledge thereof by the 
bondholders until after judgment has been entered. — It 
would seem that a holder of these bonds should not be at 
this constant, imminent and menacing peril. 

If the matter has to be determined in actions at law, as 
contended by appellees and as held by the District Court, 
there must necessarily be as many actions at law as there 
are boudholders, and the present uncertainty and injustice 
must continue until the most dilatory bondholder has come 
into Court and submitted his case to final judement. 

We submit that a full and comprehensive view of the 
situation confronting the bondholders must lead to the 
conclusion that the remedy at law is clearly insufficient 
and that there is here a just cause for equitable jurisdic- 
tion. [t can not be denied that the remedy at law is neither 
as adequate or as full or complete as the relief that may be 
had in equity. 

The Supreme Court, in United States v. Union Pacific 
RR. Co, 160 U.S. 1; 40 L. Ed. 319, in considering whether 
the remedy at law in that case was sufficiently effectual to 
oust a court of equity of jurisdiction, said: 


“Tt can not be doubted that the Government could 
lawfully proceed by mandamus against the railway 
company for the purpose simply of compelling it to 
perform any duty imposed by charter or by statute. 
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But that remedy would not afford the United States 
the full relief to which it is entitled. Here are agree- 
ments between the railway company and the telegraph 
company that are wholly inconsistent with the pres- 
ent claims of the Government. Until cancelled—be- 
cause Inconsistent with the Act of 1888, and prejudi- 
cial to the rights of the Government and the public— 
by decree to which the telegraph company is a party, 
those agreements constitute an obstacle in the way of 
the enforcement of that act and the protection of 
those rights. Ina mandamus proceeding by the Gov- 
ernment against the railway company, the telegraph 
company could not properly be made a defendant, and 
no judgment in mandamus, as between the United 
States and the railway company. would conclude the 
riehts of the telegraph company. The United States 
is certainly entitled to the interposition of equity for 
the cancellation of the agreements under which the 
telegraph company asserts rights inconsistent with 
the Act of 1862 and the Acts amendatory thereof, as 
well as with the Act of ISS8. Jurisdiction in equity 
being acquired for that purpose, the Court, in orden 
fo avoid a multiplicity of suits, can proceed to a de- 
erce that will settle all matters in dispute between the 
United Ntates, the raiheay company, and the telegraph 
company, Which relate to the general subject of tele- 
erapiic communication between the points named by 
Coneress.” (Our italies). 


The Court then quotes with approval from Boyce v. 
Smite CS. 210, 215, ax follows: 

“It is not enough that there is a remedy at law; it 

nist be plain and adequate, or, in other words, as 


practical and effectual to the ends of justice and its 
prompt administration as the remedy in equity.” 


The Court, referring to the case of Oelrichs v. Spain, 
Beet S. 211, 228, says that in that case: 

“An objection was raised that the remedy at Jaw 
was ample. The Court, observing that the remedy at 
law was not as effectual as in equity, said, among 
other things, that a ‘direct proceeding tn equity will 
save time, expense, and « multiplicity of suits, and 
settle finally the rights of all concerned in one ltt 
gaan. ~~ (Our italics). 
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The Court, referring to the jurisdiction of equity in 
cases where the remedy at law is not. equally adequate, 
Savs: 

“These principles are abundantly sustained by the 
authorities. In 1 Pom. Eq. Jur, See. 181, many ad- 
Judged cases are cited in support of the proposition 
that ‘if the controyersy contains any equitable feature, 
or afferds any purely equitable relief, which would 
belong to the exclusive jurisdiction, or involves any 
matter pertaining to the current jurisdiction, by 
means of which a court of equity would acquire, as it 
were, a partial cognizance of it, the Court may go on 
to a complete adjudication, and may thus establish 
purely legal rights and grant legal remedies which 
wold otherwise be beyond the scope of its authority.” 


In the case at bar there ix no dispute over the facts. 
Appellee’s motion admits the facets as pleaded in appel- 
lant’s bill. Tt is admitted that the bonds were sold for a 
valuable consideration; that the benefits were received by 
the District and apportioned among the land owners as 
provided by the ivrigation district laws,—Section 32 99 of 
the Tdaho Revised Codes (Set out in full in the appendix). 

Under the Idaho statutes the officers of the District 
must levy an assessment annually for the payment of in- 
terest, and at the expiration of ten years an additional 
per cent. must be levied annually for the redemption of 
the principal. The tax is levied and paid in proportion to 
the benefits received from the improvements constructed 
or purchased from the proceeds of the bonds. In carrying 
out the provisions of the statute for levying and collecting 
assessments for the payment of interest and principal of 
the bonds (Section 2410 of the Revised Codes set ont in 
the appendix of this brief), the officers of the District are 
acting in a fiduciary capacity, in the interest and for the 
benefit of the bondholders. They constitute the statutory 


machinery provided by law for levying the tax, conserving 
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the interest fund, and appertioning it as the interest cou- 
pons mature and are presented for pavinent. The fund is 
au fund levied and paid in for a special purpose and it 
not be diverted or used for other purposes. The bill shows 
that the District has in this fund a sum considerably in 
excess of $3,030.00, hut that it declines to use it for the pay- 
ment of interest or for the purpose for which if was col- 
lected. 

Dillon, in his excellent work on Municipal Corporations, 
er 2e( tt We), p. 1395, saves 


“If a municipality collects a special assessment or 
fund out of which the bonds are payable, it holds such 
fund for the benefit of the creditors entitled to enforee 
the obligations of the bonds, and when it has the 
money in its treasury, it ¢ numnot refuse to pay the obli- 

gations on the eround that the assessments are in- 
valid or because the bonds ave illegal upon grounds 
which inure to the benefit of the persons subject to 
assessinent only. Among the remedies to which hold- 
ers of improvement bonds are entitled is a suit in 
equity against the municipality and its officers for an 
accotnting of the money which has been received from 
assessments and which has come into the general funds 
of the municipality, and in such action the bond- 
holders may have a decree compelling the officers 
charged with the duty of collecting the assessments to 
perform their duty in that regard, on the principle 
that where a court of chancery takes jurisdiction of 
the cause for any purpose it retains it for all purposes 
and administers complete relief as the justice of the 
Case Inay require.” 


The money collected for the payment of interest and 
now held by the District is not sufficient to meet the in- 
terest on all the bonds outstanding, but the holders of the 
‘ali, bonds are entitled to their proportionate part of the 
nioney collected. Being a trust fund, it must be equitably 
- pro rated among all the bondholders or persons entitled to 


share therein. 
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The Supreme Court of the United States, in Oelrichs 
v. Williams, 15 Wall 211; 21 L. Ed. 43, had before it a simi- 
lar situation, and there, as here, it was contended that 
there was an adequate remedy at Jaw. The Court there 
said: 

“Upon looking imto the record it is-clear to our 
minds, not only that the remedy at law would not 
be as effectual as the remedy in equity, but we do not 
see that there is any effectual remedy at all at law. 
If the injunction bonds were sued upon at law and the 
Judgment recovered, the proceeding in equity would 
still be necessary to settle the respective rights of the 
several obligees to the proceeds. The direct proceed- 
ing in equity will save time, expense, and a multipli- 
city of suits, and settle finally the rights of all con- 
cerned in one litigation. Besides, there is au element 
of trust in the case, which, wherever it exists, alicays 
confers jurisdiction tn equity.” (Our italics). 


The Court further said: 


“Equity would have distributed the proceeds, if 
need he, according to its rights and the equity of the 
other parties in interest. In this case equity fol- 
lows the law ay regards the liability of the appellants, 
and having the proceeds in hand, will distribute them 
in this proceeding.” (Citing cases). 


Ju Clews v. Jamieson, 182 U. 8. 461; 45 L. Ed. 1183, the 
Supreme Court again held that the bill was maintainable 
in equity because there was an element of trust in the case. 
[t cites Oelrichs vy. Williams, supra, and says: 


“The Court (meaning in Oelrichs y. Williams) re- 
inarked that there being an element of trust in the 
case, that element, wherever it exists, always confers 
jurisdiction in equity.” 


And discussing generally the principles that should con- 
trol in determining whether equity will take jurisdiction 
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because it can afford more adequate relief than 2 court of 
law, the Court said: 


“Pomeroy in his work on Equity Jurisprudence, 
second edition, instances, among other equitable 
estates and interests which come within the jurisdic- 
tion of a court of equity, those of trusts. In Volume ], 
at See. 151, he says: ‘The whole system fell within 
the exclusive jurisdiction of chancery; the doctrine 
of trusts became and continues to be the most effi- 
cient instrument in the hands of a chancellor for 
maintaining justice, good faith, and good conscience; 
and it had been extended so as to embrace, not only 
lands, but chattels, funds of every kind, things in ae- 
tion and moneys.’ 

‘All possible trusts, whether express or implied, 
are within the jurisdiction of the chancellor. In this 
case the committee, as trustee, was charged with the 
performance of some active and substantial duty in 
respect to the management and payment of the funds 
in its hands, and it was its duty to see that the ob- 
jects of its creation were properly accomplished. The 
fact that the relief demanded is a recovery of money 
only, is not important in deciding the question as td 
the jurisdiction of equity. The remedies which such 
a court may give ‘depend upon the nature and object 
of the trust; sometimes they are specific in theix 
character, and of a kind which the law courts cannot 
administer, but often they are of the same general 
kind as those obtained in legal actions, being mere 
recoveries of money. A court of equity will always, 
by its decree, declare the rights, interest, or estate 
of the cestui que trust, and will compel the trustee 
to do all the specific acts required of him by the terms 
of the trust. It often happens that the final relief to 
be obtained by the cestui que trust consists in the re- 
covery of money. This remedy the courts of equity 
will always decree when necessary, whether it is con- 
fined to the payment of a single specifié sum or in- 
volves an accounting by the trustee for all that he has 
done in pursuance of the trust, and the distribution 
of the trust moneys among all the beneficiaries who 
are entitled to share therein.” 1 Pom. Eq. Jur. See. 
158.” 


Sil ae 
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In Vickrey y. Sioux City, 104 Fed. 164, the Court had 
before it a situation quite similar to the one at bar, though 
it would seem that the demand there for equitable relief 
was by no means as strong as it is here. There, as here, 
a special assessment had been made for the payment of 
the outstanding bonds. It was contended that the bond- 
holders were equitably the owners of the money in the 
city treasury collected under the special assessment, and 
complainant prayed for his proper share of the fund, for a 
judgment against the citv for the balance, and for an in- 
junction restraining the diversion of the fund and from 
paying out any of the money in the special fund until com- 
plainant’s vights had been duly awarded and decreed. De- 
fendant demurred to the bill and urged that complainant 
had a sufficient remedy at law. The Court said: 


‘It cannot be well questioned that the bonds sued 
on contain an absolute promise on behalf of the city 
to pay the amounts thereof to the payee or bearer, 
and, therefore, it is true that in an action at law the 
holders of the bonds could recover judgment for the 
suins due thereon against the city. It is equally true 
that, under the provisions of the act of the general 
assembly authorizing the issuance of the bonds, the 
city assumed the duty of creating and properly ap- 
plying the sinking fund provided for in the act, and to 
that end was charged with the duty of levying the 
special assessments called for by the act, collecting 
the same, and making proper payment thereof to the 
bondholders. In these particulars the city is charged 
with a duty amounting to a trust. The inducement 
held out to the purchasers of the bonds was that the 
payment thereof would be provided for by the levy 
and collection of the special assessments upon the 
property abutting on the improved streets and alleys, 
and the bondholders have the right to call the city to 
account for the manner in which this trust duty has 
been performed. Thus, in Taylor v. Benham, 5 How. 
232-274; 12 LL. Ed. 130, it is said: 

“livery person who receives money to he paid to 
another, or to be applied to a particular purpose, to 
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which he dees not apply it, is a trustee, and may be 
sued either at law, for the money had and received, or 
. e ‘ : : 
im equity, as a trustee, for a breach of trust.’ ” 


In Burlington Say. Bank y. Clinton, 106 Fed. 269, suit 
was brought in equity by a holder of improvement bonds, 
and there, as here, the defendant contended that there was 
an adequate remedy at law, that a judgment should first 
be obtained for the amount due upon which mandamus 
could issue to enforce the levy of the necessary tax. The 
Court held that the bondholder was entitled to broader 
relief than could be obtained in the law action. Among 
other things, the Court said: 


‘“Hven though it were true that a legal remedy did 
exist, that would not defeat the right to invoke the 
jurisdiction in equity, provided it be a fact that the 
relation held by the City of Clinton in the matter of 
Imposing taxes to meet the indebtedness of Lyous 
City is that of a trustee. Jn such case the legal and 
equitable remedies would be concurrent, and either 
could be available of by complainant. Townsend vy. 
Nemccnrwerker, 160 U.S. 171, 40 L. Ed. 383.” 


In Farson vy. Sioux City, 106 Fed. 278, the question was 
again before the Court by the holder ef bouds payable by 
special assessment, and again the Court held that juris- 
diction existed in equity. The Court said: 

“ft is clear that if the relation imposed upon the 
city with respect to the levying, collecting, and dis- 
bursement of the special taxes authorized by the act 
is that of a trustee, then the equitable jurisdiction 
cannot be questioned, and it seems equally clear that 
the city is a trustee with respect to the fund necessary 
to be raised to pay the bonds in question. Tivery ele- 
ment necessary to create a trust relationship is found 
in the duty imposed upon the city, it having chosen 
to undertake the insprovement of its streets under the 
provisions of the act of the 20th general assembly, 
and having thereby obligated itself to impose, collect, 
and disburse the taxes provided for in the act for the 
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benefit of persons purchasing the bonds. This being 
the fact then, as is rnled by the supreme court in Case 
v. Beauregard, 191 U.S. 688, 25 L. Ed. 1004, “it may 
be said that whenever a creditor has a trust in his 
favor, or a lien upon property for the debt due him, he 
iInay go into equity without exhausting legal processes 
or remedies.’ The averments of the bill show clearly 
that the case comes within the jurisdiction of equity, 
and that the remedy sought can only be reached 
through the process of a court. of equity.” 


In Olmstead v. City of Superior, 155 Fed. 172, this ques- 
tion was again before the Court. The contentions urged 
by appellees here were urged there, and apparently fully 
discussed, for the Court says that, “counsel on all sides 
have displayed such industry and learning in the argu- 
ment of this cause, the Court feels called upon to discuss 
the several contentions at somewhat greater length than it 
would ordinarily do.” Taking up the identical question 
now under consideration, the Court said: 


“The first ground of demurrer requires but slight 
attention. The supplemental bill of complaint, as we 
read it, is properly planted in equity, and a court of 
law could afford no adequate relief in the premises. 
vom the bill it satisfactorily appears that the city 
assumed the duty to create, administer and distribute 
a certain fund derived from special assessments on 
certain real estate, which fund was pledged for the 
payment of these bonds; that thereby the city became 
a statutory trustee, bound to preserve this fund and 
administer it solely and exclusively for this special 
purpose; that in violation of this duty, the defending 
city has by various methods particularly set out in 
the bill, encroached upon, appropriated and misap- 
plied the funds, and has neglected and refused to pay 
the bonds in suit that were made a lien upon such 
fund. * * * ft is apparent that complainant 
is entitled to relief, which is the peeuliar province 
of equity to afford, and that a court of law would he 
powerless in the premises.” 
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The Court cites with approval Vickrey v. Sioux City, antl 
Parson vy. Sioux City, supra. 

The special fund before the courts in the cases cited 
above constituted no more a trust fund than does the 
special fund created by the Idaho statutes for the pay- 
ment of the interest on appellant’s bonds. And it is wholly 
immaterial whether the bonds are general obligations of 
the District, or can be paid only out of the special fund. 
Whether the special fund provided is the erclusive fund 
from which the bonds and interest can be paid is not im- 
portant. It is sufficient that the law creates a special 
fend and the machinery for levying and collecting such 
fund, and that such fund has been collected, in whole or 
in part, and that it is not heing applied to the purposes 
for which it was collected. 

Many courts have held, in fact we know of no decision 
to the contrary, that when the taxpayers who have received 
the benefits of the improvement have paid their assess- 
inents into the special fund for the purpose of paying their 
pro rata part of the interest. or principal of the outstand- 
ing bonds, neither the municipality nor the officers thereof 
can question the validity of the bonds, or the right of the 
bondholders to the money in such fund. The officers and 
the municipality are in such cases purely statutory trustees 
charged with the dnty of apportioning the fund among 
the bondholders as their respective interests may appear. 

McQuillin, in his late work on Municipal Corporations, 
Vol. 5, p. 4793, says: 


“While improvement bonds do not ordinarily create 
any personal liability against the municipality to pay 
them from general funds, and hence in such a case an 
action cannot be brought on the bonds to recover a 
general judgment against the municipality for the 
amount thereof, yet if the bond does not on its face 
purport to be payable only from the special fund, and 
the statute authorizing the bond issue does not limit 
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the power to issue to bonds which shall be payable 
from the special fund created by the collection of spe- 
clal assessments, it is payable from general*funds, and 
an action may be brought thereon against a muni- 
cipality and a general judement recovered. H oiwever, 
in any event, the municipality is liable as a trustee 
for failure to collect and apply the assessment, *  * 
*  ™ (Our italics). 


The Cirenit Court of Appeals for the Seventh Circuit, 
in Jewel y. City of Superior, 135 Fed. 19, referring to the 
trust character of the funds collected under special statu- 
tory provision for the payment of interest and principal 
of outstanding bonds, says: 


“The fifth assignment questions the action of the 
trial court in limiting the amount of his recovery to 
his pro rata share of the funds to which the holders 
of all the bonds are entitled. This fund, derivable 
from the assessments, was a trust fund, pledged to 
the payment of all of the bonds. The right of the ap- 
pellant therein was only to such portion of the fund 
realized as the stan of his bonds bore to the entire 
amount of the issue of bonds. It is true that equity 
favors the vigilant, not the slothful; but we think it 
would be a manifest perversion of equity to require 
a trustee to commit a breach of trustee owing to 
cestiris que trustent, by taking from other bondholders 
and awarding to the appellant so much of the sum as 
would pay his bonds in full. We know of no principle 
of equity which would warrant such a decree.” 


The case of Spidell v. Johnson, 128 Ind. 235, seems 
directly in point. In that case bonds had been issued for 
certain road improvements. A controversy later arose 
over the payment of the taxes, and default was made on 
the bonds. Some of the taxes had been collected, but the 
money was not applied to the purposes for which the taxes 
had been levied and paid. The Court said: 


“The facts stated in the complaint invoke the 
chancery jurisdiction of the court for an accounting 
between officers and creditors of Ripley County with 


25 


the appellants, in respect to an alleged fund which 
the latter claims should in equity he applied to the 
payment of the bonds held by them. 

“The proceedings for the construction of the public 
enterprise in question having resulted in fixing a. lien 
on the lands adjudged to be benefited by the construc- 
tion of the free turnpike, the lien thus fixed stood as 
a security for the payment of the bonds which were 
issued for the purpose of obtaining the money with 
which to carry forward the work. * * # 

“Unless the proceedings which resulted in creating 
the Hen which constituted the sole security for the 
bondholders were absolntely void, the security thereby 
afforded conld not be destroyed, impaired, or rendered 
unavailing without affording an opportunity to those 
interested to be heard. There is no pretense that the 
proceedings were void. The judgements restraini ng the 
officers of Ripley County from enforcing the assess- 
ments having, as it were, cast a cloud upon the secu- 
rity of the bends, they had the right to appeal to a 
court of equity to protect their property. Besides, 
some of the land owners having paid in part, and 
others having paid nothing, and the whole matter havy- 
ing fallen into a state of confusion, a court of law was 
not adequate to the task of unravelling the ‘tangled 
skein, and it was therefore peculiarly a subject for 
the chancery side of the court, to account with the 
county and its officers, to reinstate the liens of the 
assessments so far as the judgment theretofore rend- 
ered had embarassed the officers of the county in col- 
lecting what might be needed to pay off the bonds 
and interest.” 


In that case judgments had been obtained against the 
officers, but the taxpayers enjoined the officers from 
making payments. The bondholders were not parties to 
those proceedings and had no notice that such preceed- 
ings had heen instituted. The Court further said: 


“So if it be found tine, as is alleged, that a valid 
lien had attached for the security of the appellants 
which has been obsecured or impaired by a judgment, 
or by judgments to which the bondholders were BDL 
parties, the officers whose duty it is to collect the as- 
sessments should be ordered to proceed as the statute 
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requires to place the amount assessed upon the lands 
benefited upon the tax duplicate to the end that those 
who have not paid may be required to pay according 
bo lea. 


The all-important question in this suit is not, as asstuned 
by the District Court, the payment of the $3,030.00 of cou- 
pons held by appellant, but the determination of the vali- 
dity of the $900,000.00 of outstanding bonds of the de- 
fendant District and the ascertainment of the respective 
vights of the several hundred bondholders in the moneys 
collected, and uow held by the District, for the payment 
of interest on these bonds, as well as their respective rights 
in future moneys collected from time to time for the pay- 
ment of the interest and principal of such bonds, and the 
removal without delay of the clouds, uncertainties and 
suspicions that have been cast upen all of these bonds by 
the action of appellees and the taxpayers of the District. 

Considering the large amount of bonds outstanding, and 
the number of people affected by the defaults and actions 
of appellees: as charged in the bill, and the impracticability 
of determining within any reasonable time, in actions at 
law, the rights of several hundred bondholders, it would 
seem that there should be no serious question about the 
jurisdiction of equity. In no other way can the holders of 
the valid bonds receive prompt, full, or adequate relief. It 
is pecuharly a case that cannot be confined within the 
strict rules and limitations that circumscribe the power 
of law courts. 

The District Court says in effect that appellant should 
first take a chanee on an action at law, and if he cannot 
there secure full relief he may then resort to equity. That 
defendant, before seeking aid m equity, should wait until 
the fund collected and now held in trust by the District 
has been diverted to other purposes; or until there have 
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been further defaults. It sems apparent that the District 
Court failed to appreciate the embarrassment and injustice 
resulting to the bondholders from the present situation ; 
it is intolerable as it is, and it should not be necessary to 
vait wntil it gets still worse. It is difficult te see how 
facts can be pleaded more in detail ov more specifically 
than is done in this bill. It shows default in the payment 
of the conpons. [Tt shows that such default was intention- 
ally created. It shows that there is a fund paid in for 
the exchisive benefit of the bondholders, which is held in 
trust by the District; that it is not being applied to the 
purposes for which it was paid in by the taxpayers, but, 
on the contrary, that appellees decliné to so apply it. That 
instead of appellees performing their statutory duty of 
assisting the bondholders in the collection of the taxes, 
they are encouraging the defaults. That already a suit 
has been commenced in the State court between a tax- 
payer and the District, which has for its purpose the ob- 
taining of a decree declaring the bonds invalid and the 
cancellation of all of the delinquent taxes. That other 
similar suits may be instituted at any time and carried to 
final judgment without notice to ov knowledge thereof by 
the bondholders, and that no proper defense on behalf of 
the bondholders will be made by appellees in such suits. 

It would seew that unless the Court in this suit takes 
jurisdiction and determines these controversies promptly 
a most complicated situation and interminable litigation 
will confront all the bondholders, the appellees and the 
taxpayers of the District. 

Since the present suit was instituted default has been 
made on two additional series of coupons, viz., the coupons 
maturing July Ist, 1914, and Jannary dst, 1915 amid while 
the record does not show it, it will not be denied that no 
interest tax whatever was levied by appellees in 1914. 
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Every six months additional defaults will be made in the 
payment of interest, and the bonds do not begin to mature 
until January Ist, 1921, when only five per cent (5 per 
cent) thereof become due. The last of the bounds outstand- 
ing do not mature until January Ist, 1931, 

Manifestly, the bondholders cannot wait until both the 
principal and interest become due. In all fairness the 
clond that has heen cast upen the validity of their securi- 
ties should be determined promptly, for as long as it re- 
mains it must be conceded that the bonds have no market 
value and are unsalable, and that neither the principal 
nor interest thereon will be paid by the District. 

The District Court has suggested that some of the alle 
gations of the bill are general conclusions. It is: not clear 
how they could be made more specific without waiting 
until the situaticn has: become hopelessly involved. This 
is not a case where any one individual is spokesman for 
all. No particular statement ef any partienlar individual 
can be taken. We are dealing here with a large number 
of individuals, and it is the action of the community and 
the officers and taxpayers as a whole that is set forth in 
the Bill. This can only be stated in general terms. It 
must necessarily be in the nature of conclusions drawn 
from many separate and individual statements and 
actions. 

A bill in equity in a case of this kind should not be 
subjected to the same rule of analysis as a criminal in- 
dietment against an individual. And there are sufficient 
facts admitted and conceded by the motion to entitle ap- 
pellant to equitable relief. The holders of the securities 
issned in this case are entitled to have the uncertainties 
and the clouds which have been cast upon their securities 
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removed. They are entitled to have their interest in the 
trust fund determined. 

Pomeroy, in his excellent work on Equity Jurispru- 
dence, Vol. 6, Sec. 729, says: 


“It has been held that a cloud upon the title to per- 
sonal property, even by matter appearing of record, 
cannot be removed; but there seems to be no good rea- 
son fer thus restricting the jurisdiction, and the in- 
stunees are not infrequent where it has been exercised, 
in cases of void recorded chattel mortgages, spurious 
issues of shares of stock, ete. (Citing many authori- 
ties. 


In Sherman y. Fitch, 98 Mass, 59, there was a bill in 
equity by the assignees of an insolvent corporation pray- 
ing fer a decree that a recorded mortgage of personal 
property held by defendant might be declared void. It 
was alleged that a sale of the property by the assignees, 
while the title to it remained in dispute, would be detri- 
mental to the creditors. If was there contended that the 
plaintiffs had adequate remedy at law. The Court says: 


‘We cannot see that the complainants, upon this 
state of facts, have any remedy at law. They have 
no canse of action against the defendant. They are 
in possession of the property, and he has not disturb- 
ed their possession. He might bring an action against 
them, but he does not choose to do it. In the mean- 
time there is a clond upon their title which seriously 
affects its value. The mortgage is upon record, and 
it is evident that they cannot sell the property with 
any prospect of obtaining its fair value, because the 
purchaser would know that he exposes himself to an 
action, if the defendant’s claim is well founded.” 


The Court, after referring to another case where a bill 
in equity had been entertained to set aside an execution 
upon land in which the debtor owned a reversion, says: 


“The same doctrine was affirmed in Martin v. 
Graves, 5 Allen 601; in which the general rule is 
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stated, that ‘whenever a deed or other instrument ex- 
ists, which may be vexatiously or injuriously used 
against a party after the evidence to impeach or in- 
validate it is lost, or which may throw a cloud or 
suspicion upon his title or interest, and he cannot 
ininediately protect or maintain his right by any 
course of proceedings at law, a court of equity will 
afford relief by directing the instrument to be deliver- 
ed up and canceled, or by making any other decree 
which justice and the rights of the parties may re- 
quire. 2 Story Equity, Sec. 694, 


“This statement of the principle is precisely appli- 
cable to the case at bar.” 

In Voss et al. vs. Murray et al. 50 Ohio St. Rep. 19, the 
Court had before it a case where an attaching creditor 
found that the personal property attached was covered by 
chattel mortgages of doubtful validity but the existence 
of the mortgages greatly depreciated the selling value of 
the property, and suit was brought by the attaching cred- 
itor against the mortgagees to have the mortgages de- 
claved invalid, or, ax the Court said, “to facilitate a sale 
of the attached property by removing what is claimed to 
be a cloud upen the title of the plaintiffs under their at- 
tachment.” The Court, in holding that such a suit could 
be maintained in equity, says: 


“That one who, as an attaching creditor, has ac- 
quired a lien upon personal property, may maintain a 
sit for the purpose of ascertaining the extent or ex- 
istence of adverse claims to the same property, or re- 
moving clouds upon it that would affect its sale in 
the proceeding, is supported by principle as well as 
authority. The property being in the custody of the 
Sheriff under the attachment, the creditor has no 
possessory action against other claimants or lien 
holders by which the validity of their claims can be 
determined, and, as they may not choose to institute 
such an action, he is without any remedy at law, other 
than to sell the property subject to the clouds upon it, 
which is not an adequate remedy. lor these reasons 
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simular suits have been sustained. Sherman Veo iceh, 
98 Mass. 59; Jones on Chattel Mortgages, See. 348,” 


In Rosenbaum vs. Foss, 4 8. Dak. 184: 56 XN. W. 114, 
the defendant sought to remove a cloud on personal prop- 
erty created by a mortgage of doubtful validity. The 
Court, after discussing certain provisions of the statute, 
Says: 

“But an action in equity, independently of the 
statute, is net confined to removing clouds upou title 
to real property, but extends te cancellation of nego- 
tiable paper before maturity, bonds, policies of in- 
surance, settlements, compromises, awards, judgements 
and chattel mortgages. (Citing many cases.) * * * 
We are unable to discover any principle of Jaw that 
would prevent a junior mortgagee from maintaining 
an action to cancel a prior mortgage, void or voidable 
as to him, which has a tendency to lessen the value 
of his mortgage, or which may cause him serious in- 
Jury, where, as in this State, neither party acquires 
title to the property, but only a lien thereon, before 
morectowmre and sale * * *," 


Destebbins vay Perry County, 167 ML. S67: 47 N. B. 
1048, the Court had before it a suit brought by a stock- 
holder to determine the validity of certain other stock ont- 
stauding. It was there alleged that as long as the defendant 
Was recognized as a stockholder the stock of complainant 
was depreciated, and he was in danger of losing his just 
share of the earnings and dividends of the company; that 
there was danger that defendant would fraudulently as- 
sien or transfer his certificates and thereby make neces- 
sary a multiplicity of suits to enforce and establish com- 
plainant’s rights. The Court held that it was a proper 
case for equitable interposition. 

In Earle vs. Maxwell, 86 S. (. 1; 67 S. E. 962: 138 
American State Rep. 1012, the Court had before it a case 
to remove a cloud from, or quiet title to, personal property 
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of an insolvent, to the end that the same might be sold free 


of the cloud or pretended claim of others. The Court said: 


“While some authorities hold otherwise, we think 
there can be no doubt that a complaint to remove a 
cloud on the title to personal property may be main- 
tained. Pomeroy’s Remedies, Sec. 369. Any distine- 
tion between real estate and personal property in this 
respect must be purely artificial, and tend to hinder 
the practical administration of justice. It is true 
that the trustee is not in possession, and the general 
rule is that one out of possession, and claiming the 
title and right of possession, cannot maintain an ac- 
tion to remove a cloud on his legal title against another 
person in posession, for the veason that there is an 
adequate legal remedy by an action to recover posses- 
sion when the title to land is involved, and by action 
of Claim and delivery when the title and right of pos- 
session of personal property is involved. * * * But 
in this case the plaintiff is not entitled to possession, 
his property interest being a contingent remainder, 
The question which he presents to the Court is whether 
he has, as trustee, a right to assien this interest. If 
he has the right to sell a contingent interest of the 
bankrupt, then it is manifestly important to the trust 
estate that the cloud cast upon that right by the claim 
of the bankrupt that the purchaser will take nothing, 
should be cleared away before the sale. The only 
remedy which the plaintiff has to prevent a sacrifice 
sale of the trust property by reason of this claim is 
to ask the Court to determine his right to sell before 
he offers the property. The right and duty of the 
plaintiff to have a fair sale of the property being evi- 
dent, the Conrt should not withhold the relief asked.” 


In Magnuson vs. Clithero, 101 Wis. 551, 77 N. W. 882, 


the Court had before it a case where a cloud was thrown 


upon the validity or ownership of a mortgage outstanding. 


The owner of the mortgage brought suit to have her title 


quicted. The plaintiff deraigned title to the mortgage 


through a decree of divorcee, the validity of which was in 


doubt. After the divorcee decree had been entered it was 


amended or corrected by a subsequent action between the 
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same parties. The Court, referring to the divorce pro- 
ceedings through which title was deraigned, says: 


“When the second action wag colmenced, osten- 
sibly to correct the divorce judgment, plaintiff wag in 
possession of the notes and mortgage, claiming title 
thereto, which was liable to be questioned by the 
mortgagor, Hlecta Clithero, and by Elias Magnuson as 
well. Under those cirenimstances a court of equity 
had jurisdiction to quiet plaintiff's title to the prop- 
erty. Actions for that purpose are infrequently 
breught where the subject is personal property, but 
the jurisdiction of the Court in such cases ig as well 
defined and as well understood as where the subject 
is real estate. Pomeroy’s Remedies and Rem. Rights, 
Sec. 369. Plaintiff's situation was such that she had 
no way of remedying the mischief erowing out of the 
threatened dispute as to her title, except to appeal to 
equity for a decree silencing those from whom such 
dispute might come. Wence upon the — plainest 
principles of equity jurisdiction, it was in the power 
of the Court to entertain an action quia timet in 
plaintiff's behalf and to make the proper decree. The 
complaint stated the facts requisite to a judgement set- 
ting at rest plaintiff's fears as to ler title, and the 
prayer, though in the main for a change in the divorce 
judgment, was broad enough to cover a judgement quia 
Fumaet .” 


In the case of The New York and New Haven R. R. Co. 
Peeeciiyleret al. 17 N. Y. 592, the Court had before it 
a case where officers of the corporation had issned a large 
amount of spurious stock. Such steck had been outstand- 
ing for many years and was in the hands of numerous per- 
sons, and on its face was in all respects like the stock 
legally authorized and issued. The case is substantially 
parallel with the case at bar, the only difference being 
that one relates to stock and the other to bonds. — The ex- 
istence of the suprious stock threw a cloud npon all stock 
outstanding and greatly depreciated the market value 
thereof. An action at law had been brought by a holder of 
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one of the spurious certificates, and the Court had held 
that they were absolutely void and that neither the cor- 
poration nor the holders of the genuine stock were affected 
by the spurious certificates, and that the latter were not 
entitled to damages or reimbursement from the corpora- 
tion. Suit was brought by the corporation for the pur- 
pose of removing the cloud cast upon the genuine certifi- 
cates and securing a judgment determining what certifi- 
cates were valid and what were invalid. The Court says: 


“There is no head of equity jurisdiction more firmly 
established than that which embraces the cancella- 
tion of instrmments which are capable of a vexatious 
use if the means of defense at law may become im- 
paired or lost, or when they are calculated to throw 
a cloud upon the title or interest of the party seeking 
relief. But the jurisdiction does not universally at- 
tach on the mere ground that the deed or other con- 
tract is Invalid. * * * If, on the other hand, the in- 
validity does not appear on their face. The jurisdic- 
tion is not confined to instruments of any particular 
kind or class. Whatever their character, if they are 
capable of being used as a means of vexation and an- 
noyvance, if they throw a cloud upon the title or disturb 
tranquil eujovment of property, then it is against cou- 
science aud equity that they should be kept outstand- 
ing, and they ought to be cancelled. These prine}ples 
of general jurisprudence are believed to be decisive in 
favor of the right of this corporation to demand tbe 
cancellation of the false stock and to maintain a suit 
in equity for that purpose. On their face, as we haye 
seen, the certificates of this stock are indistinguish- 
able from those which are genuine avd true. They 
confer, therefore, npen each holder a prinia facie right 
as a stockholder. The evidence of such right suust in 
every case be repelled by showing that the certificate 
does not represent the actual stock of the conipray, 
and it is impossible te say that the means ef repelling 
these claims will always be as perfect as they were 
when the frauds in which they originated were first. 
discovered.” 

“It is true, we held in the case already mentioned, 
that the company could successfully defend an action 
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brought against it for refusing to recognize one of 
these certificates; bunt the defense rested, as it must 
if actions were to be brought upen any other certifi- 
cate, upon the extrinsic facts to be proved. Conceding, 
even, that every one of these claims may be defended, 
at whatever distance of time and under whatever cir 
cumstances they may be pressed upon the corporation, 
his by m0 means meets the equity of the case. If, as 
we have held, no just claim against the corporation 
arises out of these certificates, it is plainly uncon- 
sionable and inequitable that they should be kept 
on foot. Their rery existence, outstanding, is wtjust, 
because it niust of necessity exercise « most depressing 
tuflucnce upou the veal stock of the corporation. We 
all know how seusitive are values in property of this 
description; aud what coneeivable facts could cast a 
deeper shadow orer erery genuine stockholders in- 
terest than a spurious issue of $2,000,000 of stock, 
eridenced by certificates apparently valid, and wader 
which erery holder boldly aud confidently asserted his 
clain? The fact is not alleged in the complaint, but 
ire can seaveely cry in supposing that, ou the discovery 
of these frauds, every share of valid stock utust at once 
hare lost nearly one-half of its market value. That 
depression utust continue, in a greater or less degree, 
while the certificates are allowed to stand. A decision 
agalust oue of them, in an action founded upou it, is 
vot adetermination against auy other oue, aud cannot, 
hile the others ave outstandicg, restore to the genuine 
stock the ralue ivhich justly belongs to it. To say 
that the share holders must remain in such «@ condi- 
tion of insecuvily aud doubt, must hold their shares 
under such a depression, would be to sanction a spe- 
cies of tujustice arhieh ought to be — prereuted. 
These shares of stock ave a deseription of property as 
much entitled to invoke the protective rentedices pe- 
culiar to courts of remedy as any other” (Our 
italics. ) 


Appellant brings this suit on behalf of himself and all 
other bondholders of said District who may desire to join 
in this preceeding, and there is every reason why the con- 
troversies that have arisen and the validity of the bonds 


should be determined withont delay, and immediate relief 


36 

granted. Delay means loss of interest to the holders of 
the securities in addition to the great loss in the market 
value thereof, and it means virtual bankruptey to the Dis- 
trict. lor, if the interest is allowed to accumulate for a 
number of years, the tax that will have to be levied to 
meet the accumulated interest will he so large that it can- 
not be denied the taxpayers may not be able to bear the 
burden. ‘Phese bonds are, under the law, made payable 
serially, to the end that the tax burden during any one 
vear shall not be excessive. 

Delay means loss of evidence and loss of witnesses, and 
it would seem to the best interest of all parties that the 
entire situation should be submitted to the Court with the 
least delay possible. For until the status of all the bonds 
has been determined, full relief can not. be obtained by any 
of the bondholders. It should be noted, also, that the 
bonds are payable to bearer, and are not only negotiable 
in form but are expressly made negotiable by the statute 
(Sec. 2397, Revised Codes, set out in Appendix). 

Wherefore, appellant submits that the order of the Dis- 
trict Court dismissing the Bill should be set aside, and the 
District Court direeted to hear and determine the issues 


raised by appellant’s bill. 


Respectfully, 
J. H. RICHARDS, 
OLIVER O. HAGA, 
McKEEN F. MORROW, 


Solicitors for Appellant. 
Residence, Boise, Idaho. 


APPENDIX. 


Provisions of Idaho Revised Codes relative to irrigation 


district bonds and apportionment of benefits: 
Form of Bonds, 


“Section 2397. The bouds authorized by any yote 
shall be designated as a series and the series shall be 
numbered consecutively as authorized. The portion 
of the bonds of a series sold at any time shall be desig- 
nated as an issue, and each issue shall be numbered 
in its order. The bonds of each issue shall be num- 
bered consecutively, commencing with those earliest 
falling due, and they shall be designated as cleven 
year bonds, twelve year bonds, ete. They shall be 
negotiable in form and payable in money of the United 
States as follows, to-wit: At the expiration of eleven 
years from each issue, five per cent of the whole num- 
ber of bonds of such issue; at the expiration of 
twelve vears, six per cent; at the expiration of 
thirteen years, seven per cent; at the expiration of 
fourteen years, eight per cent; at the expiration of 
fifteen years, nine per cent; at the expiration of six- 
teen years, ten per cent; at the expiration of seventeen 
vears, eleven per cent; at the expiration of eighteen 
vears, thirteen per cent; at the expiration of nineteen 
years, fifteen per cent; at the expiration of twenty 
year's, sixteen per cent; Prorided, That such percent- 
ages imav be changed sufficiently so that every bond 
shall be in an amount of one hundred dollars or a 
ultiple thereof, and the above provisions shall not be 
construed to require any single bond to fall due in 
partial payments. Interest coupons shall be attached 
thereto, and all bonds and coupons shall be dated on 
January first or July first next following the date 
of their authorization and they shall bear interest at a 
rate of not to exceed seven per cent per annuin, pay- 
able semi-annually on the first day of January aud 
July of each year. The principal and interest shall 
be payable at the place designated therein, Said bonds 
shall be each of the denomination of not less than one 
hundred dollars nor more than one thousand dollars, 
and shall be signed by the president and secretary, and 
the seal of the board of directors shall be affixed 
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thereto. Coupeus attached to each bond shall be 
signed by the secretary. Said bonds shall express on 
their face that they were issued by the authority of 
this title, naming it, and shall also state the number 
of the issue of which such bonds are a part. The 
secretary and treasurer shall each keep a record of 
the bonds sold, their number, the date of sale, the price 
received, and the name of the purchaser. * * *” 


Apportioninent of Benefits. 

“Sec. 2599. Whenever the electors shall have 
authorized an issue of the bonds as hereinbefore pro- 
vided, the board of directors shall examine each tract 
or legal subdivision of land in said distriet, and shall 
determine the benefits which will accrue to each of 
such tracts or subdivisions from the construction or 
purchase of such irrigation works; and the cost of 
such works shall be apportioned or distributed over 
such tracts or subdivisions of land in proportions to 
such benefits; and the amount so appropriated or dis- 
tributed ta each of said tracts or subdivisions shall be 
and remain the basis for fixing the annual assess- 
ments levied against such tracts or subdivisions in 
carrying ont the purpose of this title. Such beard of 
directors shall make, or cause to be made, a list of such 
appeortienments or distribution, which list shall con- 
tain a complete description of each subdivision or 
tract of land of such district with the amount and rate 
per acre of such apportionment or distribution of cost, 
and the name of the owner thereof; or they may pre- 
pare a inap on a convenient scale showing each of 
said subdivisions ov tracts with the rate per acre of 
such apportionment entered thereon; Provided, That 
where al] lands on any map or sections of a map are 
assessed at the same rate a gencral statement to that 
effect shall be sufficient. Said list or map shall be 
made in duplicate and ene (1) copy of each shall be 
filed in the office of the State Engineer and one (1) 
copy shall remain in the office of said board of direct- 
ors for public inspection. Whenever thereafter any 
assessment is made either in lieu of bonds, or anv an- 
nual assessment for raising the interest on bonds, or 
any portion of the principal, it shall be spread upon 
the lands in the same proportion as the assessment of 
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benefits, and the whole amount of the assessment of 
benefits shall equal the amount of bonds or other obli- 
gations authorized at the election last above men- 
tioned.” 


Payment of Bonds and Interest. 

“Sec. 2105. Said bonds and the interest thereon 
shall be paid by revenue derived from the annnal as- 
sessment upon the land in the district; and all the 
land in the district shall be and remain liable to be 
assessed for such payment.” 


hery of \ssessment. 


“Sec, 1410. At its regular meeting in October, the 
board of directors shall levy an assessment upon the 
lands in said district upon the basis, and in the pyxo- 
portion, of the list and apportionment of benefits ap- 
proved by the court as hereinbefore provided, which 
assessinent shall be sufficient to raise the annnal in- 
terest on the outstanding bonds. At the expiration of 
ten vears after the issue of said bonds of any issue, the 
board must inerease said assessment, as may be neces- 
sary from vear to year, to raise a sum sufficient to pay 
the principal of the outstanding bonds as they mature. 
The secretary of the hoard must compute and enter 
in a separate column of the assessment book the re- 
spective sums, in dollars and cents, to be paid as an 
assessment on the property therein enumerated. When 
collected, the assessment shall be paid into the district 


gation District. In case any assessment should be 
made for the purpese contemplated by a bond author- 
ization, it shall be entered in a separate column of the 
assessment book in the same manner as the bond fund; 
and when collected shall constitute the ‘Construction 
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